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CHAI RMAN BOX: Pursuant to the provisions of
the Illinois Open Meetings Act | now commend a
regul arly schedul ed prebench session of the Illinois
Commerce Comm ssion. Wth nme in Chicago are
Comm ssi oners Ford, O Connell-Diaz, Elliott and
Col gan and nmysel f, Chairman Box. W have a quorum
Before nmoving into the agenda, this is
the time all owed menmbers of the public to address the
Comm ssi on. Members of the public wishing to address
t he Comm ssion nust notify the Chief Clerk's Office
at |l east 24 hours prior to the bench session.
According to the Chief Clerk's Office there are no
requests to speak.
We have two itens on today's agenda.
The first itemis Docket 09-0373. This is the
petition for approval by the Illinois -- Illinois
Power Agency notice for procurement plan.
Judge Jones, are you with us?
JUDGE JONES: Yes, | am M. Chairman. And
Steve Hickey is here also.
CHAI RMAN BOX: You want to wal k us through

this, just a brief overview of this particular case
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and see if there's -- Comm ssioners will have
guestions or coments of you or M. Hickey.

JUDGE JONES: "1l be happy to do so,
M . Chairman.

As the Comm ssion is aware this is the
second annual filing by the Illinois Power Agency on
this procurement plan. The upcom ng plan year runs
from June 2010 through May 2011. It covers
essentially a 5-year time horizon with the plan year
being the first of those 5 years. It, again, uses an
RFP process, which for the most part is statutorily
mandat ed. It applies to the eligible retail
customers, ComEd and Ameren Utilities. It covers a
resi dual power and energy requirements, which would
be those which are not already covered by prior
contracts, whatever they may be either from | ast
year's plan or the procurenment plan from the previous
year primarily.

The eligible customers woul d not
i nclude those | arger custoners that have been
decl ared conmpetitive or deemed conpetitive by the

Public Utilities Act. The Illinois Power Agency in
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addition this year also in its filed plan included a
renewabl e energy -- long-term renewabl e energy
proposal. That was the subject of much debate during
the course of the proceeding.

Some of the other contested issues

related to the demand response. There are sone

parties who still disagree with the demand response
proposal that is on the table fromlllinois Power
Agency.

Based on what we saw in the briefs on
exceptions, the only other issue in the case, at
| east that was cited in those filings, was the issue
mentioni ng hedging during the peak periods in the
summer and whet her there should be some additional
subscriptions to cover the potentially high costs of
energy during those peak peri ods.

As you're aware, somewhat late in the
case the | PA made a supplemental filing setting forth
its updated version or nmodified version of the
| ong-term renewabl es proposal providing -- nore
detail . It is one that is supported by -- directly
by the two utilities, the Attorney General, Staff for

5
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the nmost part, several other parties accorded in nost
of its terms -- well, they would |like to see sone
changes made. One party essentially opposes the plan
inits entirety.

The Comm ssion, as the Comm ssion
knows, the deadline in this matter i s December the
29t h. | guess that would conclude the overview, but
| would be happy, of course, to supplenent those
answers or to try to answer any questions you may
have.

CHAI RMAN BOX: Judge, as we go through this, |
have three areas I'd like just to ask questions on.
Not so nmuch the hedging during the summer, but the
three throughout this afternoon I'd like to focus on
is the long-term contract, the demand response and
t he whole issue of having one or two RFP sessions for
the rents or the renewabl es.

Al right. Starting out with the

| ong-term contract, can you walk me through the

scenario of how this process -- this procurenent
process will be different than the ones we've had in
the past? M concern is how it would -- how is that
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process going to work with the long-term contracts?

WIl they -- will the | PA negotiate with the
generators? O documents will be prepared that al
the other parties will agree to for the Conpanies to
fill out? How is that going to work, do you know?

JUDGE JONES: Chairman, it's a conbi nation of

the things you just nmentioned. Many details are

filled out, at least to some degree, in that
so-call ed Appendi x K that was attached to that -- to
the supplemental filing.

To be a little more specific, in terns
of the procurenment process itself, the |IPA does
propose to use a conpetitive RFP process where
contract ternms will be standardi zed and wi nning bids
sel ected on the basis of price -- price alone.

One of the big issues early in the

case was how these potential procurenments or actual

procurenments would be reviewed. So -- and the
suppl emental filing, which the |IPA made and several
parties support, they would specifically utilize

benchmar ks. So the adm nistrator in consultation

with the I PA and the procurement nonitor and the |ICC
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Staff will dole confidential benchmarks and those
will be subject to Comm ssion approval for the
resources procured prior to going forward with the
RFP process.

And in connection with that -- 1"1]
just mention this very briefly -- the |IPA, again as
part of that supplenmental filing, indicate that it
intends to count the REC, renewabl e energy credit
portion toward the renewable requirements and billing
cap. That had been an issue earlier in the case. To
some degree it's not a totally resolved issue; but
for purposes of this proceeding, that's how it wl
wor k.

As far as the contract structure,

t here have been a | ot of debate about the proper term
or length of the contracts. Some thought 5 years
woul d be appropriate or -- up to 25. MWhat the |PA
eventually ended up proposing was a term of 20 years.
They previously suggested the combination of 3 terns
to attempt to accommodate people, but 3 terns is
somewhat unwily and 20 terms has some benefits, too,

one of which was an attenpt to accomodate some of
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the -- some of those parties or suppliers of that --
of that energy who indicated that sonme of those types
of projects really take that long to get to the point
where they are cost effective or profitable. So in
order to go forward with those |onger times -- it
woul d be appropri ate.

CHAI RMAN BOX: Judge, |let me ask a question.
When we established the benchmarks | ast year was the
| PA part of that process when we set those
benchmar ks?

JUDGE JONES: Yes. Yes, their adm nistrator

woul d have been -- Steve, you want to step in on
t hat ?

MR. HI CKEY: Yeah, | think that the benchmarks
are -- we're not certain because this is sonmething

t hat happens after the Comm ssion enters its final
order in the procurenment case and Staff is the one
who presents the benchmarks. But if |I'm not

m st aken, the Staff, the IPA, the procurenment nonitor
wor k together to develop the benchmarks and present
them to the Comm ssion for approval in the spring

each year.
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CHAI RMAN BOX: That brings us to another
question. \When this original plan was submtted, was
t here anything there concerning |long-term contracts?

JUDGE JONES: \When the prelimnary plan was
posted for ComEd by the parties before becomng a
formal plan before the Comm ssion, that prelimnary
plan did not propose long-term renewable contracts.
After the receipt of comments during the 30-day
comment period, then reviewi ng those, the IPAin its
filed plan wanted to actually before you did -- did,
in fact, include a long-term renewable proposal in
it. So, yes.

CHAI RMAN BOX: Say, for instance -- and I'Ill be
jumpi ng around on this whole procurement issue. So
pl ease bear with ne. Say a 20-year contract is
entered into, what happens -- are the new -- any new
generator or any new conpanies that cone into
exi stence during the 20 years would not be involved
in this at all; is that correct? Just the existing
conmpani es?

MR. HI CKEY: M. Chairman, this is Steve
Hickey. As | understand it in this proposed

10
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acquisition, either existing renewable resources or
proposed renewabl e resources that are relatively
close to conmpletion can bid into this proposed

| ong-term renewabl e cycl e.

Now, what wi |l happen next year or the

year after, of course, is something that the

Comm ssion and the IPA will have to deal with in the

future. But this particular instance there's -- the

proposal is to consider bids by either existing or
approved facilities.

CHAI RMAN BOX: And how would the price be
established fromyear to year? It m ght be a dumb
guestion. Again, this is something -- fromyear to
year? O would you establish the price with
escal ators when you negotiate this initial period?

MR. HICKEY: As | understand it, the proposal
is to solicit bids from renewabl e providers. The
bids are to be fixed-price bids with a -- and they
can include an escal ation factor of 2 percent
annually. And they're supposed to be generating
unit-specific -- in other words, the bidder has to

identify the source of the renewabl e energy.

11
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CHAI RMAN BOX: One of the issues concerned with
one of the -- | think it was the retail -- or was it
there's not enough evidence in the record. Was there
ever any discussion as to -- any explanation given |
think by the parties was that given the future of
potential carbon tax, this is one reason why we
should lock in a contract for 20 years. Was there
any evidence introduced as to what that carbon price
m ght be and what the tipping point m ght be and --

or just an analysis and discussion of those such

i ssues?

MR. HICKEY: Well, | don't think there's a | ot
of evidence on that. There was citation in the IPA's
plan as well as in, | believe, the AG s response to

t he | CEA about proposed carbon | egislation. But, no,
there's not, | don't believe, a discussion of a
break-even point. As | understand it, the economc
analysis -- the primary econom c analysis determ ned
whet her or not renewable resources should and will be
acquired will be the benchmarking that's discussed in
t hat Appendi x K.

CHAI RMAN BOX: Comm ssioner Elliott.

12
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COWMM SSI ONER ELLIOTT: MWth regard to that and
di scussed earlier the wind RFPs are going to be bid
based on price al one. | "' m assum ng by that that it's

the price of long-term wi nd providers and not just

the price of energy in general; is that correct?
MR. HI CKEY: "' m not sure | understand your
gquesti on.
COWMM SSI ONER ELLI OTT: Well, the question is
the -- are the long-term wind providers bidding in
the sanme -- for the same energy provision as other

suppliers, fossil fuel or whatever their supply
source? Are they all bidding on this or is the w nd
REP being held as a separate RFPs that's going to be
based upon the bid price of the wi nd product versus

alternative products?

MR. HI CKEY: Well, again, | guess I'll try to
tell you what | know and hopefully will address your
gquesti on.

COMM SSI ONER ELLI OTT: Okay.
MR. HI CKEY: If | understand it, the proposal
is to -- basically, as | understand it, there will be

three things going on. There will be a bid

13
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solicitation for what would be considered kind of the

routine generation sources. There would also be

simul taneously -- we'll talk about ComEd here
specifically -- for REC sources through the -- a
renewabl e resources wind -- |I'mgetting confused

bet ween renewabl es and demand response.

COWMM SSI ONER FORD: That's because they woul d
do a separate auction if there was no one in demand
response respondi ng. s that --

MR. HI CKEY: Yeah, | guess -- I'm sorry. | was
confusing the demand responses and the renewabl es,

whi ch, again, those were the two contested issues

here. But ny understanding is that there will be a
solicitation for -- or acquisition of renewable
energy credits in the short term just |like there was

| ast year, Comm ssioner Elliot.

And the supplemental |ong-term
renewabl e solicitation, if it happens, is going to be
happeni ng separately but basically at the sanme tine.
And it will have to neet all the requirenments in the
Public Utilities Act in order for those long-term

renewabl es to be acquired by the | PA.

14
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COWMM SSI ONER ELLI OTT: Yeah, | think what |'m

trying to get at is the issue about it being based on

price al one. And what I'mtrying to determne is
what price are we conparing? 1Is it --

MR. HICKEY: Well, as | understand it, there
will be a conmparison anong the bidders. Okay.
That's what the conparison based solely upon price
means. Okay? Now - -

COWM SSI ONER ELLI OTT: Is it all bidders or
just bidders for wi nd?

MR. HI CKEY: It's not just bidders for w nd.
It's bidders for the | ong-term renewabl e resources,
whet her it's wi nd, solar, whatever else is allowed
under the statute. Anybody who has a renewabl e
resource can bid into |ong-term renewabl e
solicitation for a 20-year product.

CHAI RMAN BOX: Practically speaking, the first

one next year would be virtually all w nd, | would
t hi nk.
MR. HI CKEY: | don't know the answer to that.
COWM SSI ONER ELLI OTT: Nor do I, but it's bid

based on the price of long-termrenewabl es as opposed
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to other energy providers.

MR. HI CKEY: Yes, there will be a conparison --
if I"munderstandi ng your question correctly, there
will be a conparison anong the |long-term renewabl e
providers. Okay?

COWM SSI ONER ELLI OTT: But there won't be a
compari son between those providers and alternative
and traditional supply sources in ternms of price?

MR. HI CKEY: Ri ght. That's where the

conparison to the benchmarks will conme into play.
Only those -- those renewables -- and that's
somet hing which I meant to -- | should have mentioned
earlier.

The one thing -- Judge Jones did a

great job in summarizing this proposal, but the one
thing that's important to remember is, the proposal
is to acquire 3 1/2 percent, roughly, of ComEd and
Ameren's energy requirements through this long-term
renewable. The remainder's going to come el sewhere.
So -- and the other thing is these renewable
resources are intended, as | understand it, to

contribute to the renewable portfolio requirements

16
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that are in the statute.

So the utilities are required by
statute to obtain a certain percentage of the
requi rements through renewables as |ong as they do
not exceed the benchmarks. So, again, long-term
renewabl es woul d be conpeti ng agai nst thensel ves and
they will be acquired as |long as they neet the
benchmarks for themto be presented to the Comm ssion
for approval as long as the price nmeets the
benchmar ki ng requirements.

| hope that hel ps.

COWM SSI ONER ELLI OTT: Yes, they are conpeting

agai nst thenmselves and not -- also the other forns of
energy, which is what | was trying to determ ne.
Anot her question to -- Chairman?

CHAI RMAN BOX: No.

COWM SSI ONER ELLI OTT: -- with regard to the
3 1/2 percent cap, where did that conme from and could
you talk a little bit about the cap that exists for
renewabl es that we worked with in the last three
procurenments and how this differs? And sort of --

you know, wal k me through this process of the two --

17
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the cap that I'm accustomed to is the one that we've
utilized before. There's been a financial cap and an
energy and it appears that the 3 1/2 percent energy
requirement differs fromthat. l'"d like to get a

little bit better understanding of what that is al

about . Coul d you. ..
MR. HICKEY: Well, we'll give that a try. The
3 1/2 percent was -- 3 1/2 percent of the energy

requi rements was actually in the filed plan, which |
believe was filed September 30th. \Where that came
from | believe it is the judgment of the IPA that it
was a reasonable relatively small amount. It's not
expl ai ned exactly where that came from

As | understand it, it was clarified
in the November 9th filing. The energy that cones
fromthe |long-term renewables is intended to be a
pi ece of the statutorily mandated renewabl e
requi rements. If | was really good with this |IPA, |
could probably find you exactly what those are, but |
can't quite put nmy finger on that.

But | believe there's a consensus that

even if the I PA were to acquire the 600,000 megawatt

18
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hours annually for Ameren and 1.4 mllion megawatt
hours annually for ComEd, that wouldn't get either
utility up to the number of megawatt hours that are
required under the renewable statutes. So the

remai nder of the required renewables will be acquired
t hrough the short-term REC mar ket . | just don't have

t he REC nunber of kilowatt hours in front of ne.

COWM SSI ONER ELLI OTT: Does this -- is this
still com ng under the financial cap that exists
under the --

MR. HI CKEY: | believe so. | believe that the

benchmar ks that are proposed in Appendix K are
intended to conply, | believe, with the financi al
caps.

COVM SSI ONER ELLIOTT: So | guess the question
t hen would be which would be controlling? The 3 1/2
percent or the caps in the RPS statute?

MR. HICKEY: Well, | think -- probably | guess
both because if 3 1/2 percent of the requirenments
were below the financial cap, then the 3 1/2 would
control. \hereas, if less than 3 1/2 percent net the
financial cap, then the financial cap would control.

19
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So it depends on the outconme of the solicitation.

CHAI RMAN BOX: But that would al nost guarantee
t hat you can set benchmarks -- the benchmarks
obvi ously would have to be set so that the financial
caps and the stats wouldn't be exceeded; right?

MR. HI CKEY: Right.

COMM SSI ONER FORD: Well, my main concern is
the fact that with the 20-year |ong-term contract,
are we in peril that we're going to have some
stranded costs in service and market dysfunction and
it's going to go back to our ratepayers? That should
be our major concern at this time with the contract.
| don't have grandchildren, but | certainly don't
want them to be indebted to a 20-year contract.
Because if we are | ooking at that | addered approach
that they are saying we're going to use for the
procurement, | don't -- and it's going to be 2
years -- year to year, | don't see why we need
20 years if we're |looking at that procurement plan
and | addered approach. So | have sonme concerns with
20 years.

JUDGE JONES: Comm ssioner, that was one of the

20
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i ssues that the parties were debating during the
earlier stages of the proceeding. And then
ultimately ComEd and Ameren and the | PA and the AG
and Staff came either -- all in support of the
particul ar proposal for the 20 years, and they --
they believe it does satisfy those concerns that you
just mentioned.

COWMM SSI ONER ELLI OTT: | n what manner woul d
t hey, for exanple --

COVM SSI ONER FORD: Strange bedfell ows.

COWM SSI ONER ELLI OTT: -- let's just
hypot hetically assume that 100 percent of the
customers for the I PA were preparing for a switch to
alternative providers, who of those parties would be
responsi ble for the remaining 18 years of the
contractual obligation?

COWM SSI ONER FORD: Rat epayers.

COWMM SSI ONER ELLI OTT: The ratepayers or the
utilities? O was that brought forth in the
evi dence?

MR. HI CKEY: | don't think that was explicitly

addressed. That would probably be something that

21
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woul d be in the -- as you know, the contracts -- the
RFPs are kind of hashed out after the Comm ssion does
its approval of the plan as filed. So that would
presumably be a part of that process. And, again,
don't know the answer to the question sitting here.

COWM SSI ONER COL GAN: M . Chairman, | have a
gquesti on.

CHAI RMAN BOX: Ckay. M . Col gan.

COMM SSI ONER COL GAN: On long-term contracts
there seens to be -- at some point in the arguments
the issue of the availability of the Federal and
State subsidies was brought into the discussion. And
| | ooked for a substantive discussion on what those
subsi dies actually are, and there's also some
i ndi cators that those are time-sensitive.

And to what extent are they
time-sensitive? And what is it -- | saw some mention
of the ARRA funding and sone State subsidies, but
what are those subsidies? How much noney is at stake
and what is the time sensitivity on those?

MR. HI CKEY: Comm ssioner, this is Steve Hickey

again. And | think the answer to your question

22
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there's not a lot of information in the record in

t hat . As we understand it, those type of financial
incentives would be avail able to new devel opers of
renewabl e resources. It's not nmoney, as we
understand it, that would be going to, for exanple,
the utilities or directly, in this case -- or to the
| PA or to customers. So, again, there's not a |ot of
information in the record.

And, again, | think what -- as it's
presented in this order, the protections for the
customers -- and |I'm not sure this gets to your
guestion -- is through those financial benchmarks not
acquiring any renewabl e resources that are exceeding
costs -- to benchmarks.

CHAI RMAN BOX: Maybe |' m confused. How is
t hese federal stimulus noneys or ARRA npbneys come
into play in this particular case at all?

MR. HICKEY: Well, | think they come into play
pretty indirectly because one of the things that the
IPA is trying to take into consideration, as |
understand it, is long-term availability of renewable

resources because ConmeEd and Ameren will have to be
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acquiring renewabl e resources not just this year, but
in future years. And one of the things they're
concerned about is the availability of renewable
resources and, as | understand it, the availability
of some government noney along with their proposal to
enter into long-term contracts for renewabl e
resources m ght provide opportunities for the

devel opnment of additional renewabl e resources that
woul d be available in the future.

CHAI RMAN BOX: That's why | asked the question
earlier, M. Hickey. That the -- you said that
exi sting renewables facilities would be eligible and
proposed. | asked that question -- is how does
that not -- a return on future construction if the
contracts we're tal king about now are going to be
tied up for 20 years? How is that -- isn't that a
di sincentive for future -- say wi nd generators or
construction?

MR. HI CKEY: | don't know the answer to that
for certain. As | understand the plan, though, the
delivery of renewable resources under the |long-term
pi ece of this plan begins June 1st, 2012. So -- and
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the existing resources would have to be generated in
facilities not under long-term contract, existing
facilities.

COVMM SSI ONER O CONNELL-DI AZ: Judge Jones or
M. Hickey, could you just kind of give the
Comm ssion an idea -- | see this as risk shifting to
rat epayer subsidy of these new generators that are
going to be comng in to serve the renewabl e
requirements. And 20-year contracts that's just not
a nomenclature that |I'm conmfortable in dealing with
so many unknown features. \What's going to happen
with carbon? MWhat's that price going to ook Iike 10
years down the road? And are ratepayers going to be
paying for this, just as Comm ssioner Ford noted, the
grandchil dren, paying for a decision that we made
t oday that may not be prudent?

JUDGE JONES: Comm ssioner, | don't know if
there's really a solid answer to your question.
It's -- those issues certainly surfaced in the case
and were a concern to the Staff and to the AG and the
| PA and ot hers. And | think what they attenpted to

do here was to structure this proposal in a way that
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would mtigate that to a | arge degree. And t here
certainly are some risks here that are shifted to the
suppliers, the bidders and, of course, to some degree
t hey objected to that as adding premunms to the bids.
But there were a nunber of measures that were taken,
details were added to the proposal that are intended
to mtigate the risks on ratepayers, shift as many as
possible to the suppliers who are entering the
process. And, essentially, if they're too many
shifted and they don't bid in, well, then there's not
a deal .

So there are some tradeoffs there, but
| think that Staff and AG and the |IPA and some others
did take a hard look at that. And I think one of the
concerns they expressed -- and | don't really express
an opinion myself -- they kind of noted in some of
the responses that they were not necessarily buying
into the idea that the -- the intervenor that is
objecting to long-term renewables plan is really the
better spokesperson for the small consunmers than the
Staff or the AG or the I PA or some other parties for
that matter. So they thought they put together a --
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ki nd of a package that will mtigate those problens.
| guess ultimately it's for the Comm ssion to decide.

COVM SSI ONER O CONNELL-DI AZ: We have seen
packages before and sonme of them have been a little
bit questionable that have been presented to us. So
my concern is what the ratepayers are going to be
payi ng 20 years out for something that we do today
when we have so many unknowns.

What ot her jurisdictions are
entertaining or have granted these 20-year contracts?
Is there anything in the record?

JUDGE JONES: There is sonme information on
t hat . | think there were several instances cited

where there have been some pretty long-term contracts

granted with respect to renewabl es. | think -- so
there is some information. | guess the other point
they make is they always point to -- really to the

percentage of the overall requirements that are
attri butable to these purchases as well as itself
being a mtigating factor.

COVMM SSI ONER O CONNELL-DI AZ: We forget that

California crisis where we get 10-year contracts and
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we're not too far fromthat in tine.

And ny confort level is certainly not
assuaged as what |'ve seen in the record. It's
troubling to ne.

COMM SSI ONER FORD: Also in the record, ConEd
does acknow edge that it would be difficult to
devel op reliable benchmarks for periods of tinme
beyond 10 years, even though you said that they were
a part of it. They did in their record said it would
be very difficult.

JUDGE JONES: Well, | think early on,
Comm ssi oner, they did take that approach, | think --
| think those concerns have gone away as they have
seen what is avail able and what source of protections
or specifics have been built in there. And all of
these parties are -- whether the Conm ssion
decides -- quick to point out we're tal king about a
very small percentage of the overall requirements
here as opposed to something like the California
situation. W're really -- it was the high majority
of the power that was being used in that state.

COMM SSI ONER O CONNELL- DI AZ: But those amunts
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may change over time as we nove along the devel opnment
of all these renewable nmodalities that are out there.
So 20 years, again, | don't know. | just...

JUDGE JONES: Well, again, if the Conmm ssioners
didn't Iike the benchmark process, if they felt
li ke -- made the case at the benchmark process when
it is presented to the Comm ssion, then, of course,
the Comm ssion holds the authority to take action at

that time and not move forward.

COVM SSI ONER COL GAN: | had recalled seeing
t hat ComEd at one point was recommending -- and |
think it was in the same paragraph -- reconmendi ng

that there not be contracts any |onger than 10 years.
But then towards the end of the paragraph they said
if the Comm ssion decided to go to |onger terns that
all of the contracts should be at |east 20 years.

And | wasn't clear as to what the
reasoni ng was on that. And | don't know if either of
you could shed some |ight on that.

MR. HICKEY: Well, if nmy menmory is correct,
t hat woul d have been a filing by ConmEd prior to the

Novenmber 9th filing by the I PA --
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COMM SSI ONER COLGAN: Yes, it was.

MR. HI CKEY: -- and | believe one of the things
t hat ComEd was expressing was its concern for the
| PA's original proposal to acquire what they call
| ong-term resource but of nultiple terms, such as,
for example, what they call 10, 15 and 20. ConEd - -
and | believe probably some other parties -- found
that to be problematic. And that's why | think what
they were trying to say in that particular filing
t hat they should be at |east 10 years in |ength. But
regardl ess of what |ength they are, there shouldn't
be bids for solicitations for multiple long-term
renewabl e resources with different terns.

COMM SSI ONER COLGAN: And that was so that the
bids could be evaluated on the same basis?

MR. HI CKEY: Ri ght. That was -- again, that
was a maj or concern in the original filing of the |IPA
is how are you going to conpare all these different
bids with different terms, including different
| engths? And that was one of the things that was
resolved in the November 9th filing.

CHAl RMAN BOX: Comm ssioner Elliot.
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COWMM SSI ONER ELLI OTT: | think one of the
t hings that sort of flows throughout this whole
filing is the statement that these are going to be
utilized as a hedge against future carbon prices.

And | think implicit in that is that there is an

econom c cost. And at sonme point these econom c
costs is either -- the benchmark is met or it's
exceeded.

And it seems to nme that there's little
record evidence on that particular econom c argunent
as to what the carbon price -- the effective price of
carbon would be to make this an econom c argument for
i mposing a 20-year contract on ratepayers. That's
what | find to be most difficult for me is that no
one has dictated what that price is and we have no
idea, in fact, whether or not or when that carbon
future is going to be upon us.

To your know edge, is there anything
that | can look to in the record that would give nme
confort with regard to that issue?

MR. HI CKEY: | really don't think so,

Conmm ssi oner . As | mentioned earlier this afternoon
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there was some discussion about proposed | egislation
at the federal level, in the I PA level and also the
AG s response subsequent to the November 9th, but as
for the actual -- | don't think there's a |ot of --

COMM SSI ONER ELLI OTT: Thank you.

JUDGE JONES: | would just note that along that
line the benchmarks and application of the RPS but
the parties did develop quite a bit of detail in
terms of how the -- that application of the RPS,
wor ks, devel opment of 20 year for price curbs for
energy at the load zone including the esti mted val ue
to the timng of price effects related to federal
carbon controls.

So there are some anal ytical measures
in there that will be utilized at the tine in
connection with those benchmarks when those proposals
are made to you. And if you're not -- it gets that
far and you're not satisfied with them then the
Comm ssi on woul d have the authority to take
appropriate action.

But there is a fair level of detail
with respect to the application of -- to the RPS, and
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that is utilized in connection with the benchmark
process on Pages 2 to 3 of that Appendix K that the
parties support.

CHAI RMAN BOX: Judge Jones, is there an

assunption here -- putting the carbon aside, say
there is no carbon tax -- is there an assunmption by
all the parties that no matter what the wind -- |et

me start over.

Since the legislature passed a | aw
saying that, in this case, about 4 percent of the
| oads of both parties would have to be with
renewabl es and 75 percent of that have from wi nd,
that's automatically assunmes -- or people assume that
in and of itself makes electricity prices go up
because renewabl es are more expense than regul ar
energy right now, is that correct?

That's an assunption that everybody's
maki ng; right?

JUDGE JONES: M. Chairman, | think that that
is -- certainly the first part of that, that the
parties would be inmproving --

CHAI RMAN BOX: ' mjust saying that it's nore
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expensi ve because of the statute that was passed
saying part of the portfolio has to be renewabl es,
which cost a little nore. Are the people who want
the 20-year contracts then saying because it has to
be a little more now, lock in these prices now in
case there is a war carbon tax or in case the -- when
the recession's over there's nore of a demand or
prices go up, consumers will then benefit by these
| ocked-in contracts? |Is that the whole thinking?
Those two things together?

MR. HICKEY: Well, | think there's -- 1| think
that's true. | think there's one additional
consi deration that the I PA has and that is by
providing -- and you know this is, again, as |
understand the IPA"s view, not ny view -- the IPAis
opposi ng the acquisition of |long-termrenewables in
part to spur the devel opment of additional renewable
resources because the requirenments in Illinois and
el sewhere is going to be increasing the demand for
t hem

But | do not disagree with what you're

sayi ng.
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CHAI RMAN BOX: But that's why | kept asking the
guestion -- and asked it twice before -- isn't this
more of a disincentive for new construction if we're
| ocking in for a 20-year period?

JUDGE JONES: M. Chairman, that is an
interesting question. | think that the parties that
we had in the case that are from that industry, they
did not look at it that way. And we had - -

CHAI RMAN BOX: Because their menbers -- their
voting members are probably in business or going to
be in business pretty soon. lt's like -- that's |ike
the NFL, the players, they negotiate for existing
pl ayers, not for retired. These people are
negotiating from thensel ves and existing conpani es,
not for their future members.

MR. HI CKEY: The other piece of that, |
think -- and, again, I'"'mnot really advocating for
this, but | suspect the viewis that if the
acquisition of the long-term renewabl e resources were
to be approved this year and was somewhat successf ul
next year, then perhaps the year after we would be
| ooking -- Illinois would be | ooking at acquiring
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additional long-term renewabl es.

| don't -- | think there's an
assumption that the requirement for acquiring
| ong-term renewal resources is not going to go away.
And a 20-year contract, yeah, it's |longer than a
l-year contract; but, you know, 30 years from now,
40 years fromnow | think there's an assunmption there
woul d still be a requirement for Illinois utilities
to acquire renewabl e resources.

So there is sonme validity to your
point, M. Chairman; but | think that the | PA may be
trying to think even | onger.

CHAI RMAN BOX: Well, that's why | originally
asked also was there any contract |anguage in the
original filing or when it was first discussed. When
you say no, then you say it's so inmportant we got to
have 20 years maybe -- 1'Il stop there.

But, you know, sonmething happened in
the intervening period of tinme -- if it's that
i mportant, why was it not even thought about or
di scussed before there was any filing, getting the

parties together --
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COMM SSI ONER O CONNELL- DI AZ: This is -- the
Chai rman enbraces a really inmportant question that |
have. s any of this, what's contained in this
what's called Exhibit K, was that |aid out and robust
di scussions had with regard to what was contai ned
therein other than just these comments that we have?
Or was there a workshop process or the thought of one
or -- there are just so many unknowns that as | see
and look at this that it's -- it's problematic.

JUDGE JONES: Comm ssioner, if there was a
wor kshop process, | don't know that there was one.
In terms of the timng, the filed plan that they
submtted to the Comm ssion did contain a |long-term
renewabl es proposal in it. It did not have as much
detail as the Appendi x K does. That was one of
i ssues that was raised by the parties, |ack of detail
and some uncertainty as to how it works. So that was
a very fluid issue that got a great |ot of attention.

Through the course of the case it was

the subject of many -- | think the statute allows for
one filing of the parties -- which is why they had 5
days to submt objections. W expanded that to 6 and
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actually every single one of those addressed this

i ssue. So it got a lot of attention once it hit
the -- hit the e-Docket here. And prior to that it
was the subject of comments during that 30-day
comment period.

COWM SSI ONER ELLI OTT: And you raise a great
point. And -- you know, when you mention California
and the 10-year contracts, the part and parcel of the
10-year contracts was suspension of customer
choice --

COVMM SSI ONER O CONNELL- DI AZ: \Which they are
now going to have to reconfigurate.

COWM SSI ONER ELLI OTT: Exactly, now 10 years
| ater.

-- extending an obligation for that
| ength of time without consideration of customer
swi tching, which we've been very cognizant of in the
| PA's procurenment plans over the past several years,
particularly to deal with issues of custonmer
switching, which is a clear issue. As this market is
just now developing, | think we've had a dozen or
more ABCs certification. W're getting nore RES
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interest in this. It seems to agitate against going
anything other than short term from a perspective of
rat epayer risk and obligations.

So I'"'m sort of puzzled by all this.
" m not . ..

COWM SSI ONER COL GAN: | had a question. | know
that the statute says that we need to nove to
25 percent of the energy level by 2025. And so | see
us in the situation where we are really required in
some ways to move in this direction.

And -- but |I'm hearing that -- | guess
my question is, how far does this get us al ong that
path towards 25 by 25?7 And | also see that
75 percent of that has to be wi nd. | think I'm
correct in that. How | ong -- how far along that path
does this proposal take us? |1Is there any evidence
that's been presented in ternms of how that satisfies
t hat goal ?

MR. HI CKEY: That's a good question and I -- it
kind of ties back to what Comm ssioner Elliott was
tal ki ng about . It all depends, to some extent, from

the switching statistics. If you assume -- let ne
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say this: | f one assumes that the majority of the
residential retail custonmers stayed with the bundl ed
service that's acquired through the IPA, | think it's
probably safe to say that this proposal that's on the
table for long-termrenewables this year is not going
to make a whole | ot of progress. But if there's a

| ot of switching, that could change.

And the record really doesn't contain
much information about, you know -- if you had said,
for example, 50 percent of residential customers were
to switch, where would that get us? | could probably

do the calculations in my head.

COWM SSI ONER ELLI OTT: | think the issue there
is 25 by 25. But there's -- there are waivers.
There are financial caps that limt the inmpact to
customers to specific -- is it 5 percent -- less
than 5 percent bill inpact?

COWM SSI ONER COL GAN: Yeah, 5 percent.
COWMM SSI ONER ELLI OTT: So you have that issue.
The second issue is to the degree that
if customer switching does occur -- for exanple, if
we' re imposing higher-than-market prices, our
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customer base is not forced to accept it and they
decide to go to |ower cost alternatives, then you
could reach that 25 percent number real quick because
you'll have a -- to achieve it with.

So | think the concern is that
mandating -- and | can't think of a better termto
use but picking winners -- for 20 years in the face
of uncertainty and allowi ng the captive audience to
have the ability to escape those obligations creates
a significance amount of uncertainty.

COWM SSI ONER COLGAN: \What happens when we hit
that price, the cost cap? What happens to these
contracts if it could be denmonstrated that the cost
of this is higher than what we can do statutorily?

COMM SSI ONER ELLI OTT: Well, | think that's --
what you find is that you can only acquire X amount
up to this dollar value. That's the hard cap. So
given the constraints of 75 percent of w nd or
what ever, there's a hard cap. Now, we've been abl e
to meet that in our prior |IPA neet the requirenments
of the percentage of renewables through RECs without

exceedi ng that amount. As that number goes up, that
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may be far difficult to do. | wouldn't hazard a
guess.

COVMM SSI ONER COLGAN: Well, does that hard cap
apply? |If we enter into 20-year contracts do we have
to continue to pay out on the contracts, even though
the contracts may actually cause us to exceed the
price cap or is that a control that we have in terns
of setting benchmarks?

COWM SSI ONER ELLI OTT: That was one of ny first

guestions to the Judge was --

CHAI RMAN BOX: Well, ny understanding is the
benchmar ks would be -- and maybe I'mtotally off
on this -- the benchmarks will be set for the first

| ong-term contract, 20 years, for the price the first
year and each year after that it's fixed at 2 percent
annually; am 1l correct?

MR. HICKEY: The contract price would
increase -- the fixed contract price of the -- the
| ong-term renewabl es would increase 2 percent
annual |l y.

CHAI RMAN BOX: So hopefully we can never exceed
the financial caps; right?
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COWM SSI ONER ELLI OTT: Well, the question would
be would that 2 percent escal ation factor be
consi dered as sonmething that would come under the cap
in addition to whatever the next --

CHAI RMAN BOX: There's so many | oose ends here.
The same |ine of thought that they're tal king about
right there, you keep having 2 percent escal ators and
part of the justification of any of us is we want to
encourage nore devel opment of the wind. The nore
wi nd devel opment you have, you would think there'd be
more people to bid if we were putting these off RFPs.
But the people who have the 20-year contracts in that
20t h year is going to have the contract plus
20 percent and it's not going to be too conpetitive
with new people comng into the market because their
price is going to have to be nmuch higher; right?

COMM SSI ONER O CONNELL-DI AZ: The market's
cl osed.

CHAI RMAN BOX: Well, you would think with nore
conpetitors in the market the price would go down,
but it won't be able to go down because you've got

t he 20-year contracts | ocked in. And what ever the
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benchmark or whatever bid happened to be the first
year, plus the 2 percent escal ator, then you get,
say, how many nmegawatts nmore of w nd power. You' ve
got that much nore in the State of Illinois and

t hereby you think that prices are going to go down,
but they can't because you' ve got a |ocked-in price
for 20 years.

Am | m ssing sonmething, Judge Jones?

MR. HICKEY: This is Steve Hickey again.

And, again, I'"'mnot trying to talk
anybody into the idea that |long-term contracts is
necessarily the best thing the Comm ssion shoul d
adopt here. But | also want to caution you agai nst
maki ng assunpti ons about what the |long-term renewabl e
bi dders woul d do when they're bidding because if
they -- if the contract and the RFP laid out that the
price is going to escalate 2 percent per year,
everybody's going to know that. And so to assune
that they're going to bid, for exanple, their cost
the first year and ignore the fact that the price
that they're going to receive in subsequent years is
going to increase by 2 percent, |I'mnot sure that's a
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good assunpti on. Do you understand what |'m saying?
They're going take into consideration over a 20-year
period the amount of noney that they're going to get
fromthe contract if they prevail in the
solicitation.

And if | could go back for just one
second -- and, again, |I'mnot tal king just about
| ong-term renewabl es here, but Comm ssioner Elliott
rai sed the issue about the switching again and the
nonconpetitiveness of the |IPA-acquired power. And,
again, I'"'mnot trying to push long term here; but,

remenber, as | understand it, the requirenment for

acquiring renewabl e resources applies -- not just to
the utilities, but to alternative retail electric
suppliers as well. Not for long term but they are

going to have to acquire renewable resources.

COWM SSI ONER ELLI OTT: Al right. But it's
only 50 percent.

MR. HI CKEY: Right.

COWM SSI ONER ELLI OTT: So they have a built-in
price advant age. And it's interesting that the

retail suppliers are the party that comes down the
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har dest .

CHAI RMAN BOX: Given the |law that's been
passed, you'd think that something this controversi al
or having such an inmpact on the future potentially
woul d be one of the areas where the Attorney General
woul d have asked for oral argunment and we have maybe
flushed out some of these things that we're talking
about now because as far as |I'm concerned, |I'm
assumng -- and | really appreciate the answers of

Steve Hi ckey and Judge Jones, but a |lot of their

answers were prefaced with "I think," "to the best of
my know edge." There are a | ot of answers out there
t hat maybe could have -- questions could have been

answered during a workshop process or a process where
more people were involved and thinking about what the
answers of these questions should have been -- or
shoul d be.
Any ot her questions of the Judges on

just the procurement issue?

COVMM SSI ONER COLGAN: Just one more. And |I'm
not sure | totally understand this, but -- |'m not
sure |'m alone in that either.
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COWMM SSI ONER FORD: You' re not.

CHAI RMAN BOX: You're not.

COWM SSI ONER COL GAN: But | sense that
there's -- you know, there's a |ot of concern about
this 20-year contract thing. And | guess what | was
trying to get at with ny question was are there any
controls on that? And this -- | |ooked at the 5
percent cap and | didn't understand how the dynam c
of how that m ght be able to control prices
escal ating out of control and having that and that be
stuck on consuners.

Does that question make sense?

MR. HI CKEY: Well, Comm ssioner, | think if you
were to | ook at the Appendi x K, the bottom of Page 2
and the top of Page 3, not that it's worded in a
manner that's extraordinarily clear, but it discusses

how the | PA plans to inpose the financial cap and

what the inplication for customers would be, | think.
COWM SSI ONER COL GAN: | don't have Appendi x K.
COVM SSI ONER FORD: | would go back to --

JUDGE JONES: Yeah, that's at the back of the

Novenmber 9th supplenental filing that the | PA made.
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COWM SSI ONER FORD: Well, I'm | ooking at what
NexGen had in their document, the fact that wth
operating reserves, PJM, they must pay the difference
in the deadhead end unit from the actual performance
in real time. And according to them they would --

t he cost of 500 megawatts of wi nd would exceed 700
mllion over the lifetime of a 20-year PPA.

And yet they are not -- the IPA is not
expl ai ning how these charges would be allocated. And
so $700 is not anything to sneeze at, in my opinion.
And | want to know how the nobney would be all ocat ed.
And this is just the 500 megawatts. So |I''m havi ng
issues with a lot of the testinmony. So I will |eave
that for you all to chew on for now.

CHAI RMAN BOX: You had questions on the
procurenment |ong-term contract issues.

M. Elliott, you had the concern

earlier | think on the demand response.

COWM SSI ONER ELLI OTT: Yeah, | obviously sent
some questions into -- the Judge's order put forth
t he responses. | think that pretty simlarly to the
i ssues that we were discussing on wind, | think that
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the relationship of the whol esal e markets and
resource adequacy and capacity markets in whol esal e,
both in PIJM and M SO, are works in progress. | mean,
clearly there are costs of filings going back and
forth. W have the Seventh Circuit Court decision on
cost allocation, the transm ssion. W' ve got a | ot
of issues that surround this.

And, you know, I'm just unclear as to
how t hese mechani sms work between third-party
aggregators, |PA, the supplier contract, the LSE, the
ComEd and Aneren both. | know that ComEd has been
tapped in this DUR go-around. But | just have a | ot
of uncertainty about the relationship of these
changi ng markets and how the end user woul d
essentially give value in terms of the settlenments
between all of the various parties. And I'm afraid
that some of the responses that were received didn't

add a lot to the clarity.

COWM SSI ONER O CONNELL- DI AZ: | concur with
Comm ssioner Elliott. And | don't -- |I'mnot left
with how does this get to -- what's the | anguage of
statute | ose cost over tine. ' m not seeing in the
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record that's been devel oped or the plan that's been
presented to us on this issue and we're kind of
beating a dead horse.

COWMM SSI ONER ELLI OTT: Yeah, that's a good way
to characterize it. It's trying to determ ne the
| owest cost to the consumer for the environmentally
sust ai nabl e and provision of power. And | think that
there is an awful |ot of information that we're just
| acking to make that determ nation of what we're
deciding to do here, in fact, delivers that.

COVM SSI ONER O CONNELL-DI AZ: Well, considering
how when we're sitting in a rate case setting and
we're | ooking at the actual costs when we have
numbers. And here we don't really have any of that,
and so for us to say -- the ratepayers 20 years down
the pi ke and that's okay. It doesn't set well with

me. And we get enough grumbli ng. We unfortunately

have to entertain rate increases. | think this is
going to be a nmuch | arger nunber. Each and every
rat epayer would represent a significant anount. And

| think we just need to be cautious and in that
caution |I'mjust not comforted by the record that is.
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COMM SSI ONER ELLI OTT: Agr eed.
| think that this is both a DR and a

| ong-term contracting issue -- are both substanti al
deviation from the procurement that we' ve done in the
past. And given that -- the magnitude, while it may
be small initially, the policy shift and where it
could be presents a number of questions that I
don't -- from ny perspective, | don't have a | ot of
confort |evel.

CHAI RMAN BOX: Any other comments on the demand
response or the RPM?

COVMM SSI ONER COLGAN:  Well, | had a question.
It seemed to me that ComEd nmade a pretty conpelling
argument in the PJM market that the demand response
is already present there. There was sonme question
t hat came up about the statutory requirement that we
bid this to solicit from outside that market to get
some demand response. But it seemed that in doing so
that would in effect pay for demand response two
times, that in ny sinplistic |ook at how that would
wor k, | guess that would be nmy question to the Judge
about -- is that a realistic point of view?
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JUDGE JONES: Comm ssioner, | don't believe
that there would be any scenarios in which they would
be paying for the same thing two times. \What the
order would -- | mean, the way it's written now would
require the IPA to present their proposal -- or
actually request approval of the proposal to the
Comm ssion prior to going forward with it. And at
that time all the cost-effectiveness issues, such as
the ones you just raised and those cited by Staff and
ConEd, woul d be provided and evaluated. And it would
be the Comm ssion's call in ternms of whether to |et
the | PA go forward.

In the meantinme, they may deci de that
it is not in their mnd cost effective to do so and
may not even make such a proposal to you. But what
the order before you would do is allow themto
attempt to do so.

MR. HI CKEY: This is Steve Hickey.

And | think what Judge Jones has said,
Comm ssioner, and | guess, as you suggested, there
was concerns raised about the ability to avoid
incurring additional costs. And that's the reason
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t hat the concl usion on Page 150 to 153 is structured
the way that it was. It was intended to provide --
to defer to the -- |IPA an opportunity to try to
obtai n additional demand response on the one hand and
provide protection to make sure that we don't have
cost -- incremental costs added onto ratepayers.

Now, | guess it's up to you to decide
whet her that conclusion acconmplishes that.

CHAI RMAN BOX: Any questions, comments on that
i ssue?

COWM SSI ONER COL GAN: Do we have any siml ar
assurances on the 20-year contract? | mean, do those
eventually come back to us?

JUDGE JONES: Comm ssioner, yes, there were
t hose benchmark requirements built into that Appendi X
K that is intended to do that. It m ght be a tal
task to evaluate that at the time but certainly -- |1
mean, if the Comm ssion allows that to go forward,

t hat would be the idea that the |IPA would have to
prepare its presentation in sufficient detail and
scope and then would seek Comm ssion approval on it

t hrough the benchmark process for the 20-year
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program  And then at that point if it comes up or
comes down as the Conm ssion sees fit.

COVMM SSI ONER COLGAN: So if we were to approach
the 20-year scenario, there would still be another
chance for us to have a | ook at the actual inmpact of
t hat ?

MR. HICKEY: Well, again, this is Steve Hickey.

And | think what | would state is
essentially | believe so. And, again, that
conclusion starts on Page 116 of the order was
drafted to provide sone deference to the | PA and give
the | PA the opportunity to attenpt to solicit
| ong-term renewabl es. | don't know if they're going
to be successful. | know | have sone doubts nyself,
but we drafted that conclusion in a way that would
give them the opportunity to attenpt to do so.

And as we understand it, the
benchmar ki ng would come back before the Comm ssion.
And, again, I'"'mnot trying to sell long-term
renewables. W wrote the conclusion in a way that
woul d provide protection to customers. Again, |I'm
not trying to tell you it will be conpletely
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successful .

COWMM SSI ONER COLGAN: That was the goal of the
parties involved in establishing the benchmarks? If
you could refresh my menmory on that. s it just the
| PA or it's the Staff and...?

JUDGE JONES: Comm ssioner, those two, the |IPA
and Staff, the Attorney General, ConmkEd and Ameren --

CHAI RMAN BOX: No. No.

JUDGE JONES: -- and those five specifically
taking into consideration the input received in
previous filings that preceded the Conmm ssion of that
suppl emental filing. Now, when it comes time for
subm tting the market-based priced benchmarks to the
Comm ssion, that will involve the procurenent
adm ni strator and consultation with the Conm ssion
Staff, Illinois Power Agency Staff and the
procurement monitor. And that's pursuant to statute.

CHAI RMAN BOX: And the I PA would be part of
t hat benchmar ki ng sessi on?

JUDGE JONES: That's correct, M. Chairmn.

CHAI RMAN BOX: s that required?

JUDGE JONES: |'"d say that it is. As the
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statute reads procurenment adm nistrator, which is in
consultation with the Comm ssion Staff, Agency Staff,
which is the Illinois Power Agency and the
procurement nmonitor; so | would say yes.

CHAI RMAN BOX: That's also assum ng there's not
a lot of communication with other parties in this
whol e proceedi ng; right?

MR. HI CKEY: | think what Judge Jones was
answering there is when it comes time to present the
benchmarks to the Comm ssion for approval, that's
what the statute requires.

COWMM SSI ONER COLGAN: So if we approve this
plan the way it's presented, then what we're -- |
think I heard you say -- that what we're doing is
giving the I PA the opportunity to present a valid
case for this back to us?

JUDGE JONES: That's correct.

MR. HI CKEY: Yeah, that's the way we attenpted
to draft the conclusions with regard to both demand
response and | ong-term renewabl es.

CHAI RMAN BOX: In a perfect world I think this

woul d wor k.
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COWM SSI ONER ELLI OTT: " m not sure.

CHAI RMAN BOX: | said "perfect world."

COWM SSI ONER ELLI OTT: " m | ooking at it from
t he perspective of, you know, once we set forth the
contract concept, then the benchmark -- the
benchmarking issue is conpletely separate. It's
whet her or not that contract meets the benchmark or
exceeds it as to whether or not we can accept or
reject those bids utilizing the benchmark.

But it's not rejection or acceptance
of the long-term contracting issue. That would never
have been done. The benchmark is nore or |ess
whet her or not the contracts have that have -- or the
RFP fees that were received made that mark.

JUDGE JONES: Yeah, the way they worded that,
Comm ssi oner, the procurenment adm nistrator in
consultation with the procurenment monitor and the |ICC
Staff shall develop confidential benchmarks to
protect consumers that will be approved by the |ICC
for the resources procured at solicitation. They
shall be used to evaluate bids and reject bids. The

benchmarks they felt had to go a little further in
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terms of consumer protection with the benchmark
| anguage that they wrote into the -- into the
Appendi x for better or worse and tied that to the --
somewhat nore detail ed | anguage that follows all
under the procurenment process section.

COWM SSI ONER ELLI OTT: Yeah, | think the key
termthere is "to protect” and how that is defined.

CHAI RMAN BOX: Any questions on this particular
area?

| just had one other, Judge,

M . Hickey. You' re proposing two separate RFPs, one
for Ameren, one for Commonweal th Edi son on the
renewabl es?

MR. HI CKEY: Yeah, | believe that's correct.

CHAI RMAN BOX: You want to explain your reason
there a little bit -- and just one RFP because |'ve
had some concerns in past years that the Conmpany that

went second, obviously, they ended up paying higher

prices because obviously they -- need is a cal cul ator
to figure out how nmuch -- how many megawatts were
left in Illinois and bid accordingly. You still

propose in your order to have one conpany go first
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and then another second rather than having

simul taneously RFPs?

JUDGE JONES: One moment. We'Ill just pull that
up.

MR. HI CKEY: You caught us off-guard there,
Chai r man.

CHAl RMAN BOX: You didn't think we read this
stuff, did you?

MR. HI CKEY: No, | didn't say that. | think
the primary concern that we had -- which, you know,
the | PA proposed in the September 30th filing to
undertake a single procurenment event for renewabl es
short term  And Staff expressed some concerns with
how t hat would be coordinated and | believe -- this
is based on ny menory -- that the -- in our view the
| PA didn't do a very good job of explaining how the
consol i dated procurement would work, particularly
bet ween M SO and PJM. And so we put into the order
that we would recommend the Comm ssion stay with
separate acquisitions.

And ny only other thought on that is

that the I PA didn't take exception to that.
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JUDGE JONES: That's correct. And as
menti oned, that's under the short-term renewabl e
section. And those Staff concerns that were raised
are the ones that are outlined in the beginning on
Page 120. And that's essentially the directional for
the -- the ultimate recommendati on before you.

CHAI RMAN BOX: Ckay. "1l put that in. Any
ot her questions of the Judge and M. Hickey?

The drop-dead date on this is
December 29t h?

MR. HI CKEY: That's correct, M. Chairman.

CHAI RMAN BOX: And, hopefully, we will have --
we will be able to vote this out on the 22nd, which
is the | ast scheduled nmeeting of the year. The key
wor ds being "hopeful."”

But | think that a |ot of things have
been cl eared up today, a | ot have not. No -- and
it's not your fault. | think, once again, there's
the | ack of transparency and having everybody at the
table. That's why | asked some of the questions I
asked about how we could be involved because there is

SOmMe concern. | have sonme concerns about this
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process in the way it was done, but hopefully we can

get those things resolved by next week.
M. Hickey and Judge Jones, we
appreciate it. Thank you very much.
JUDGE JONES: Thank you, M. Chairman.
CHAI RMAN BOX: Why don't we take a -- say, an
8-m nute break before we start the AT&T and we'l|l

start again right at 3:00 o'clock.

(Wher eupon, a recess was taken.

COVMM SSI ONER BOX: The next item is Docket
08-0569. This is Illinois Bell Tel ephone Conpany's
petition to declare services to be conpetitive in
several MSAs outside of Chicago.

Adm ni strative Law Judge Hilliard,
could you please brief us on this matter.

JUDGE HI LLI ARD: The issue before the

)

Comm ssion is the hearing regarding the imposition of

DSL requirements in the greater Illinois MSAs
pursuant to the Comm ssion's June 24th, 2009 order.
AT&T takes the position that there's nothing in the
record that supports the conclusions that DSL

requi rements are warranted and required as a
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condition of approving the classification.

The Conpany says that -- and |
agree -- that there's no analysis as required by the
Act in the order as supporting the decision mandating
the requirements. The only argument in connection
bet ween DSL service and conpetitive |ocal exchange
service is the Voice Over Internet Protocol service
t hrough DSL connection can provide an alternative to
| andl i ne service.

The Conpany points out that the
Comm ssion's assertion that DSL requirements are
warranted in this instance is contradicted by the
orders finding that residential |ocal exchange
service is properly classified as conpetitive and
especially true because the order finds that
reclassification is justified w thout considering the
avail ability of Voice Over Internet Protocol.

Staff takes the view that the DSL
depl oyment that the Comm ssion has suggested woul d,
regardl ess of the current status of VO P, enhance the
ability of the VO P providers to increase conpetitive
pricing in the future. Staff concedes that the
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Comm ssion cannot rely on evidence of actual

depl oyment in the record but supports opposing the
requi rements because it will intend to enhance future
avail ability of such offerings throughout the greater
1 1inois MSAs.

CUB essentially argues that pronmoting
DSL is a good public policy and that the provision of
t he PUA that says that the Comm ssion can take other
factors other than -- that may affect conmpetition of
public interest is -- makes it viable.

The AG makes simlar policy and
statutory argunments and notes that the revenue
streamed from the Comm ssion's decision to declare
t hese areas that |ocal service rates to be
conmpetitive is approximtely equal to the cost of
putting the DSL in place.

The deadline for Comm ssion action on
this is December 26th.

COWM SSI ONER BOX: Any questions of the Judge?

"1l start. Judge, was there any
evidence or anything in the record referring to the
agreement from the |ast case with Chicago LATA why
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there was an agreement that they would provide DSL?
Do you know the basis of that over the parties other
agreenment ?

JUDGE HI LLI ARD: Actually, the record in that
case specifically excludes Comm ssion consideration
of the inmposition of DSL. AT&T and CUB had a j oint
proposal and the order in that case specifically
provides that two provisions that do not require
Comm ssi on approval were an anount of money provided
to CUB to fund consumer education and the AT&T's
comm tnment to expand DSL availability. The order
says that these were voluntarily comm tnents by AT&T
and the Comm ssion need not analyze them under the
PPI. There is nothing in either record as to the
basis for the inposition of the requirements in that
case.

COWMM SSI ONER BOX: Comm ssioner Elliott.

COWMM SSI ONER ELLI OTT: The requirements then
weren't imposed by the --

JUDGE HI LLI ARD: Say that again.

COWMM SSI ONER ELLI OTT: The requirements were

not i mposed?
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JUDGE HI LLI ARD: By the Comm ssion, that's
correct. The Comm ssion had nothing to do with the
DSL comm t nent made by AT&T in that case.

It came to be part of this case not
t hrough any evidence, per se, but from the argument
of CUB that having a simlar commtment in this case
woul d be good public policy. But there was no
evidentiary -- beyond the fact that everybody seens
to agree that it's good public policy to expand
broadband and DSL.

There isn't any connection between the
determ nation by the Comm ssion that the rates, |ocal
services in the greater Illinois MSAs are conpetitive
has anything to do with VO P. The Conm ssi on
specifically determ ned that VO P had nothing to do
with competition in those areas. And the only
connection between DSL and conpetition is a platform
for VO P.

COWMM SSI ONER ELLI OTT: And that was in both
cases MSA-1 and this case?

JUDGE HI LLI ARD: Yes.

COWM SSI ONER BOX:  Any questions?
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Comm ssi oner Col gan.

COWM SSI ONER COL GAN: | "' m wondering -- maybe
this is not in our purview -- but the question cones
to mnd as to why AT&T had offered this previously
but not now?

JUDGE HI LLI ARD: That was Conm ssi oner
Elliott's questions also and there's nothing in the
record that answers the question.

| think it's less of a stretch -- |ess
of a financial commtnment and | nmust say one that
isn't in these other areas of the state, but that's
summari zed on ny part -- no, actually | think there
is evidence in the record that that's the case. The
cost of providing DSL is roughly -- in MSA-1 is
roughly half of what it would cost in the other MSAs
in total.

One other point that | should mention
is that the Conpany has asked that if the Comm ssion
decides to stay with the inmposition of the DSL
requirements that the time Ilimt for acconmplishing
this be extended to, | think, it's July 1st of 2012
because the -- it's a nore extensive undertaking than
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it was in MSA-1 and because of the delay occasi oned
by the rehearing it involves two periods of w nter
weat her when it's inmpossible to accomplish a | ot of
what needs to be done.

COWM SSI ONER O CONNELL- DI AZ: Judge Hilliard,
there were two other arguments that were raised by
t he Conpany with regard to preenption and -- could
you go through those in your conclusions and your
concl usions on that.

JUDGE HI LLI ARD: The Conpany argued that the
DSL requirements of the order exceeded the Comm ssion
aut hority under State | aw. And in order to -- the
requi renents of the order -- well, they argued that
the requirements of the order exceeded the cover
standards in 21-1101(e) set by the legislature as
well as the duties delegated to the Comm ssion by
t hat and other sections of the PUA. The Conpany al so
argued that the DSL requirements are preenpted by
federal | aw.

My analysis of that is that AT&T is
i ncorrect in both counts. The statutory -- under
State law there is status here as a |licensee under
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the Illinois Cable and Competition Act isn't relevant

to this proceeding. Simlarly,
| nternet Services Act does not
possessi on of DSL requirenments.
Il1inois argunents. Simlarly from ny anal ysis,

Comm ssi on doesn't preenpt

t he Hi gh Speed
prohi bit the

Those are the two

by federal |aw because

what we're attenpting to do here and what the

Comm ssion is attenpting

bui |l d- out would not frustrate or

policy to encourage the entry of

So if you

to do is

i mpede to federal

VOl P providers.

want to do that, | don't

think that's an i nsurnmountabl e barrier.

COMM SSI ONER O CONNELL- DI AZ:

COVM SSI ONER BOX:
Thank you

Hopeful |y,

Any ot her

very much,

Thank you.

questions?

Judge.

once again, the deadline's

t he 26t h. We will be voting on this on

Decenmber 26t h.
Judge Wal |
before us today?
JUDGE WALLACE: No,

COMM SSI ONER BOX:

ace, anything else to cone

M. Chairman.

Wth that,

the meeting is

t he

in imposing the DSL
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adj our ned.

(Whereupon the meeting was

adj our ned.)
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